Non-discrimination is at the heart of WTO law and EU law. Both layers of governance share commonalities in addressing the operation of the principle, essentially banning distinctions based upon the origin of products and the nationality of persons. Both share the basic functions of preventing and correcting state failures in granting privileges and undue protection to domestic products and nationals. A closer analysis, however, shows important differences which we assign to different constitutional functions of the WTO and to a much wider and more ambitious scope of EU law, including the explicit pursuit of other policy goals and the protection of human rights.
I. Introduction
International law has been based on the principle of sovereign equality of states.
1 All states shall be equal Members of the international community, notwithstanding differences of economic, social or political characteristics, or of any other kind. 2 Sovereign equality of states in customary international law and in the law of the United Nations entitles states to be treated equally before the law in terms of procedures and formalities of international relations. Thus, equality means equality in legal status. 3 Yet, it does not entail equal treatment in terms of treaty relations and policies. Indeed, sovereignty entitles states to discriminate among their peers and to prefer some over others in unilateral policies and bilateral relations. 4 Equally, it has been the raison d'être of nation states to protect and thus to privilege their own citizens and domestic products within their jurisdiction. In international trade relations, the mercantilist tradition is closely tied to this rationale. Discrimination has inherently been part of the Westphalian state system, consisting of varying coalitions and balances of power. The advent of the League of Nations and the United Nations did not fundamentally alter the equation. Principles of non-discrimination among states have not emerged to form part of the general body of contemporary customary international law or general principles of law. 5 Moreover, nondiscrimination is not a self-standing human right and may be invoked only in the context of more specific violations. 6 Non-discrimination, instead, emerged as a specific trait of treaty-based international economic law, in particular in international trade regulation and the protection of foreign direct investment. 7 Today, it is the leading principle of the WTO and was essentially developed under the General Agreement on Tariffs and Trade (GATT). 8 (Geneva, 1995) ; Cottier/Oesch, above n. 7, at 346; V. Heiskanen, 'The Regulatory Philoso-most-favoured-nation (MFN) treatment and the principle of national treatment (NT). On the basis of reciprocal advantages, governments agreed to contractually limit their sovereign rights to discriminate and to meet the obligations of equal treatment, thus implementing the principles of substantive equality in international relations. The process is linked to the emergence of the doctrine of free trade and policies of progressive liberalisation. Early bilateral treaties, mainly relating to navigation and trade, developed the concept of MFN treatment, either conditional or unconditional. 9 The principle of non-discrimination was designed specifically to prohibit protectionism and to ensure equal treatment of foreign and domestic products. 10 It was thus agreed that treatment and conditions more favourable than those granted, under the MFN agreement at issue, to any third party would be equally extended to any other party to the agreement. The clause, often applied in bilateral treaties of friendship, commerce and navigation in the 19 th century, thus contributed to a network of interlinked agreements, preceding the formation of a proper multilateral system after World War II. Likewise, NT emerged in the liberal period of the 19 th century and found its way into bilateral agreements and, later on, into investment protection agreements. The principle protects foreign products or even persons from suffering treatment less favourable than that accorded to domestic products or nationals.
Non-discrimination enshrined in the GATT, and in the tradition of treaties of friendship, commerce and navigation, greatly inspired the model of peace through economic integration within the European Economic Community founded in 1957. Non-discrimination became the cornerstone in building the common and, later, the internal market. Today, within the European Union, it provides the foundation of European citizenship and equal treatment of individuals, supported by corresponding human rights within and outside the European Charter on Fundamental Rights. 11 Both the WTO and the European Union are founded upon the principle of non-discrimination, taming the sovereign rights of states to select and choose their preferences within the international community with respect to the importation of products, both of goods and of services. While these two layers thus share common philosophies, strongly diverging levels of economic integration result in partly diverging modes of implementing these principles in WTO law and EU law.
Non-discrimination in WTO law is an important ingredient of trade liberalisation, but it does not entail free trade on the level of global law. In goods, trade restrictions remain lawful despite non-discrimination. Tariffs protect domestic industries and provide fiscal income. They are increasingly being reduced and bound in WTO law, but are far from being generally eliminated. Today, non-tariff barriers, such as technical barriers to trade and food standards, as well as subsidisation are imposed to pursue mercantilist goals despite commitments to nondiscrimination. While Oesch, above n. 5, paras. 11-14; Peters, above n. 1, at 558; see, for conditional and unconditional MFN, Davey/Pauwelyn, above n. 7, at 13-50. persisted in the field of agriculture, despite the process of tariffication in the Uruguay Round.
12 Non-discrimination applies to all these hurdles, but it does not remove them. In services, progressive liberalisation is brought about by the gradual introduction of NT in schedules of commitments. This is a long-term process. Today, services are far from liberalised, and full non-discrimination of foreign services -amounting to full competition and open markets -will stay on the agenda for decades to come.
On the level of EU law, the impact of non-discrimination is more advanced. Equal treatment of all Member States is a matter of course, except for areas open to variable geometry. Nondiscrimination in terms of NT finds its explicit and implicit expression in many provisions, ranging from non-discrimination based upon nationality, European citizenship, to the four (in fact six) freedoms of free movement of goods, services, persons, establishment, investment and transfers of funds. It is at the heart of provisions on taxation. It essentially coins competition law, restricting conduct and freedom of contract of private companies operating within the European Union. Beyond its influence on commerce and trade, ever since the inception of the process of integration, non-discrimination has equally been at the heart of gender equality and more recent emanations banning differential treatment based upon race, religion, sex and other preferences of human beings. This paper discusses commonalities and differences among the two layers of governance, both global and regional. It will be interesting to compare the operation of non-discrimination in their respective jurisdictions, and to assess, in particular, the remaining scope of discrimination which may be induced by policy goals other than trade regulation. It is important to add that non-discrimination does not stop here. It is equally, and perhaps foremost, a principle of constitutional law in a domestic context, and thus formally outside the realm of international law. Non-discrimination is inherent to the principle of equality and other guarantees of human rights, including economic liberties. It informs the life and operation of the law under the constitution. Non-discrimination therefore amounts to an important structural linkage of different layers of governance. It operates not only as a fundamental principle of WTO law and EU law, but of multilayered governance in general terms.
We briefly describe the essence and functions of non-discrimination, the regulatory approaches on the different layers of governance and the main challenges which the concept faces today (II.). We then turn to a comparative discussion of WTO law and EU law, looking at the scope of protection and the different regulatory approaches as well as at the motives excluding, and those allowing for, discrimination in the treatment of fiscal measures and nontariff barriers in trade in goods and services (III.). We address the operation of nondiscrimination in levying tariffs and taxes and the pressing problem of product differentiation based upon process and production methods (PPMs) (IV.). Overall, we seek to compare levels and modes of protection and emphasise commonalities and differences. It will be seen that EU law is partly more stringent, and partly offers more flexibility to Member States than WTO law does. In concluding, we address this paradox and draw appropriate conclusions from these findings (V.).
II. The Essence of Non-Discrimination

A. Equality
Non-discrimination, limiting sovereign powers to engage in policies privileging one state over another, emanates from the principle of equality. Equality, at the heart of the 18 th century enlightenment movement and of human rights, embarked on a long journey in legal orders, moving from a purely formal concept to a principle of substantive equality. While it was a matter of treating equals in equal terms, and non-equals in unequal terms, legitimate bases for making distinctions had largely been left, ever since the times of Plato and Aristotle, to philosophy, religion and morality. Equality in law was a purely formal concept, until specific criteria, based upon which differentiation is excluded, were established in law. 13 In domestic law, and after revolutions abolished the rule of aristocracy in the 19 th century, this process started with political rights, banning census and introducing a general vote, irrespective of class, provenance and property. Subsequent developments abolished the option to legitimately distinguish on the basis of sex, race and age. The prohibition against distinguishing on the basis of nationality or the origin of a product amounts to the prime foundation of nondiscrimination in international trade law, both in the WTO and in the EU. While it was further expanded to include human rights-based non-discrimination in the EU, it remains the cornerstone of both these layers of governance. It is characterised by the exclusion of specific motives of differentiation which otherwise, under the general principle of equality, may be lawfully used. In WTO law, no general principle of equality exists, whereas in EU law, equality is assessed in terms of a fundamental right, subject to restrictions based upon the principle of proportionality.
14 The relationship to specific forms of non-discrimination remains to be addressed.
B. Equal Conditions of Competition
The essence of non-discrimination in international economic law and European law amounts to the creation of equal conditions of competition among domestic and foreign products and competitors, with respect to trade in goods and services, investment and labour. Equality of opportunity is at the heart of the concept. 15 Non-discrimination does not guarantee results and outcomes, but rather the potential to operate successfully on markets on equal terms and unimpaired by unfair restrictions imposed either by governments or private actors. Equality of opportunity looks at real conditions of competition and does not stop at legal discrimination. It entails direct/legal as well as indirect/de facto discrimination. 16 The main structural difference between WTO law and EU law does not relate to nondiscrimination, but to the effects of the four freedoms establishing the cornerstones of the internal market. The Court of Justice has developed, through case law, the notion that the fundamental freedoms transcend inherent non-discrimination and entail disciplines on excessively restrictive regulations. Thus, even non-discriminatory measures may not stand the test of non-discrimination per se if they entail unnecessary restrictions, commensurate with the goal of a policy measure at stake. The freedoms therefore incorporate an inherent principle of proportionality by which restrictions are assessed. 18 It will be shown below to what extent necessity in WTO law may assume comparable functions.
C. Multilayered Governance
From a systemic and constitutional perspective, it is important to stress that nondiscrimination operates as an antidote to state failure. The international system, on the level of both the WTO and the EU, is called upon to intervene in constellations in which domestic processes fail to avoid de jure or de facto discrimination due to domestic specificities in the pursuit of vested interests. Comparable to constitutional review of state legislation in a federacy by its Supreme Court, the WTO panels, the Appellate Body and the Court of Justice assume constitutional functions, broadly speaking. From this angle, non-discrimination is an important principle of multilayered governance. 19 While it differs, across the various layers of governance, in form and scope, the core function of securing equal opportunity is paramount and can be found on each of the layers alike. The relationship of WTO law to EU law and a comparison of the operation of non-discrimination on these two layers is of particular interest in this context. WTO 
D. Main Challenges and Issues
Non-discrimination, in jurisprudence and doctrine, faces a number of challenges. Partly, they are shared on different layers of governance. Partly, they concern a certain layer only. WTO law operates based on a fundamental difference between trade in goods and trade in services. The GATT and the General Agreement on Trade in Services (GATS) operate with different functions of non-discrimination. While the principle of national treatment applies horizontally and across the board for goods under Article III GATT, it only applies to scheduled services of Members under Articles XVII and XVIII GATS. Such a difference is a reflection of the fact that market access in goods is essentially defined by tariffs -a concept for regulating the amount of imports which is not available for services. Market access in services is defined in terms of granting non-discriminatory treatment. Both agreements operate under a philosophy of progressive regulation, yet use different and diverging tools. They also protect different subjects. While non-discrimination relates to goods only under the GATT, thus not including economic operators producing or trading goods, it covers both services and service providers under the GATS. Article 3 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) formally addresses non-discrimination of right holders and thus of persons only. These functional differences tend to result in diverging interpretative outcomes of key concepts, such as the notion of like products, which determine the scope of the obligation to grant equal treatment. 21 The prohibition of de facto discrimination has reduced, at least to some extent, conceptual differences in practical terms. 22 Yet, basic distinctions between goods and services raise long-term problems as goods and services are increasingly intertwined in a modern economy. A chain of production and marketing is increasingly difficult to split into two separate categories responding to different regimes. Both regimes, however, share the problem of appropriately defining policy space in the pursuit of policy goals other than trade liberalisation which may require the operation of unequal treatment and discrimination. The scope is largely defined by the analysis of like products and the operation of exceptions to the rule.
Both WTO law and EU law face these challenges, and answers cannot be found in a uniform manner. Moreover, recourse to exemptions varies. It will be seen that, on the one hand, WTO law applies general exceptions to NT, including taxation. EU law applies strict rules to tariffs and tax discrimination and does not allow for exemptions other than for non-tariff barriers and regulation. On the other hand, EU law allows for implied restrictions -a concept which is alien to WTO law. Finally, non-discrimination entails the question whether product differentiation and discrimination needs to be based upon particular qualities of a product, or whether 20 Cottier, above n. 19. 21 See, for the concept of likeness in WTO law, below n. 35. 22 it may also be based on criteria as to how a particular product is produced in terms of process and production methods (PPMs). This issue is pivotal for elements of the 'trade and'-debate, such as trade and human rights or trade and the protection of the environment. It will play a key role in addressing climate change. It will be interesting to examine to what extent discrimination based upon PPMs is admissible in the pursuit of policy goals both at the global level of the WTO and at the regional level of EU law. The proper scope of policy space entails fundamental questions as to the role of judicial review of legislative action. It is at the heart of checks and balances, albeit hardly ever discussed in such terms. Judicial review of the key issues of likeness, exceptions, necessity and proportionality and product standards as well as PPMs equally entails the problem of allocating powers among different bodies of government not only horizontally, but also vertically among different layers of governance. These are not technical issues, but problems lying at the heart of the international and regional trading system.
Cf. EC -Protection of Trademarks and Geographical Indications for Agricultural Products and
III. The Legal Framework of Non-Discrimination
A. Scope of Protection
Non-discrimination in international economic law and European law aims at protecting foreign products and persons from suffering disadvantages in foreign markets. Commensurate with the compensatory functions of international law, protection is not extended per se to all goods and persons alike in a manner otherwise inherent to constitutional law. The subjectmatter of non-discrimination is therefore limited, and states essentially have a sovereign right to treat their own products and nationals in a less favourable manner than that with which they treat imported products and aliens (reverse discrimination, discrimination à rebours).
23 Such constellations are rare for obvious reasons of political economy. Domestic constituencies will see to it that they do not suffer disadvantages passively tolerated or even actively imposed by domestic law. But such constellations exist. They fall outside the scope of non-discrimination as guaranteed by WTO law and EU law and may be challenged on the basis of domestic constitutional law. However, it is important to note that boundaries are increasingly blurred in European law. First, domestic measures applicable to own nationals may impair the exercise of market access rights abroad and therefore, because they affect rights abroad, are protected by EU law. 24 Comparable constellations may occur in WTO law. Second, the principle of equality in European law fully applies to the domestic operation of EU law irrespective of nationality of those affected by governmental measures. 25 Originally recognised by the Court of Justice as a general principle of law, equality before the law is now enshrined in Article 20 of the Charter on Fundamental Rights. Third, the prohibition against gender-based discrimination has ever since applied, irrespective of a transnational context, pursuant to Article 157(1) TFEU. 26 origin and nationality. 27 Overall, non-discrimination in European Law has increasingly moved to constitutional modes of operation, expanding its scope in comparison to WTO law. The latter, so far, remains limited to the protection of foreign products and persons. It does not per se protect domestic products and producers in a domestic context, unless market access rights are affected. For example, tax privileges accorded to domestic companies, which affect equal opportunities on third markets, are subject to disciplines of non-discrimination. 28 As a corollary to the scope of protection, many jurisdictions exclude the invocation of treaties in defence of domestic right holders. 29 To the extent, however, that WTO law engages in harmonisation of rules, for example in the field of intellectual property rights, it is difficult to see why standards in international law should not also benefit nationals in a domestic context. 30 To the extent that the WTO increasingly assumes constitutional functions, standing in court should be extended and shaped accordingly.
B. Regulatory Approaches to Non-Discrimination
The creation of level playing fields for foreign and domestic products is open to a number of different regulatory approaches squaring sovereign regulatory powers with goals of nondiscrimination. Discrimination is essentially addressed and removed mainly by employing positive integration. It would seem useful to recall these approaches at the outset. They can be characterised as follows, ranging from centralisation to co-operation.
(i) Non-discrimination, of course, would best be secured by transferring regulatory powers to the international law-maker, resulting in common and uniform rules administrated by the same authority for stakeholders and members alike. In the WTO, this is partly the case for the application of rules by its adjudicatory body, i.e., by panels and the Appellate Body. Other than that, the WTO, not being supranational in nature, does not have inherent rule-making powers in implementing the law. In the EU, transfer of powers is inherent to the adjudication of primary law by the Court of Justice, and the power to enact legislation (regulations pursuant to Article 288(2) TFEU) in areas of exclusive competence, including the common commercial policy (Articles 206 and 207 TFEU) and competition policy (Articles 101 and 102 TFEU).
(ii) Non-discrimination is secured by means of harmonisation of law. Common rules are established, but implemented by members, subject to dispute settlement. In the WTO, this is reflected in the autonomous application and interpretation of WTO law by the Members. In the EU, harmonisation creates common rules mainly by means of directives (Article 288(3) TFEU), defining goals but leaving implementation to Member States. Most secondary law seeks to prevent and remedy non-discrimination on that basis. Directives are mainly enacted Cottier/Oesch, above n. 7, at 218. in order to overcome discrimination otherwise well-rooted in domestic law and protected under exceptions. Such restrictions are the main driver of harmonisation as equal conditions of competition and the pursuit of policy goals other than trade liberalisation presuppose common and shared rules.
(iii) Non-discrimination is secured by operating the principle of equivalence of domestic law. Members recognise that products lawfully placed on the market in accordance with regulations of the exporting country can be lawfully marketed even though the rules of the importing country may differ. The principle of equivalence was established in EU law by the Court of Justice in its ruling on Cassis-de-Djion. 31 Equivalence does not apply in WTO law except where specifically provided for on a non-mandatory basis in Article 2.7 Agreement on Technical Barriers to Trade (TBT Agreement) and -in more compelling, but not automatic termsin Article 4 Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement). Equivalence entails a high level of mutual trust among different legal orders and constituencies. It is thus an approach essentially limited to regional integration or domestic law securing interstate commerce.
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(iv) Non-discrimination may be secured by the principle of reciprocity. According to this principle, equal treatment is granted, provided that the same level of market access is specifically conceded vice versa. Reciprocity is inherently a matter of bilateral or plurilateral relations. 33 The policy, often applied in former times, is inconsistent with the principle of unconditional MFN treatment as it excludes equal treatment of third parties. While inconsistent with WTO law, it has occasionally been used in EU law, e.g., in the process of liberalising electricity markets.
(v) Non-discrimination finally may be curbed by policies of co-operation and concertation on a voluntary basis. This approach reflects the least intrusive, but equally the least effective, means to avoid direct or indirect discrimination. In the EU, it applies in areas of co-operation not subject to integration, properly speaking. It has little importance within the bounds of the internal market. Co-operation to this effect does not exist in the WTO except for technical cooperation which may induce unilateral dismantlement of discriminatory trade barriers.
While the goals of guaranteeing non-discrimination and level playing fields are pursued across and through all these models, the core issues are with the primary rules on nondiscrimination in international law. They mainly apply in the absence of one of the regulatory approaches or in constellations of equivalence when affected countries insist on the application of their domestic law. In such constellations, domestic law is measured against treaty law, be it WTO law or EU law. This paper thus focuses on Articles III and XX GATT, on Articles XVII and XIV GATS and on related provisions in EU law, in particular Articles 18, 30, 34, 36, 56, 62/52 and 110 TFEU. As a starting point, we analyse the motives for excluding, and See, for the principle of reciprocity in negotiating commercial treaties, Oesch, above n. 5, para. 8. those allowing for, regulatory differentiation between domestic and foreign products and competitors. In Section IV, we specifically look at the operation of non-discrimination in tariffs and taxes, before turning to non-tariff barriers, both in goods and services. We particularly focus on the problem of PPMs. It will be seen that the constitutional framework of the EU, including human rights-based provisions on non-discrimination in the Treaty and in the Charter of Fundamental Rights, has considerable influence in addressing non-discrimination, offering an interesting comparison to the globally applicable WTO rules.
C. Excluded Motives for Discrimination
Beyond the principle of equality, international and European trade regulation exclude a number of motives upon which differential treatment must not be based in law. The comparison of like and unlike is no longer left to philosophy, religion and morals, but strongly guided by law. Both WTO law and EU law specifically exclude discrimination based upon the origin or nationality of a product or person. The principle of MFN treatment pursuant to Article I(1) GATT requires treatment no less favourable to products 'originating in or destined for any other country'. Article III(4) GATT requires treatment no less favourable for 'the products of the territory of any contracting party imported into the territory of any other contracting party'. GATS is based upon the same principles (albeit NT is subject to scheduling) and extends, as much as the TRIPS Agreement does, protection to natural and juridical persons and right holders domiciled in other Members. Non-discrimination in WTO law is thus essentially based upon the origin of a product or competitor, and discrimination on the basis of origin, subject to exceptions, is unlawful. The same holds true in the field of government procurement. While Article III GATT allows for the exclusion of procurement, the plurilateral Agreement on Government Procurement (GPA) essentially requires procurement of goods and services irrespective of the origin and nationality of the bidders and suppliers. Strong resistance of developing countries to joining the agreement indicates the extent to which discriminatory procurement and 'buy local' practices still prevail. In this field, nondiscrimination and market access are far from being realised due to corruption, strongly diverging competiveness and the desire to build infant industries in these countries.
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Equality before the law and non-discrimination inherently entail comparable products, both goods and services. Non-discrimination, linked to the idea of level playing fields and competition, applies to like or competing products. While like products are inherently competing, non-like products do so only to the extent that they are mutually substitutable. Discrimination among products belonging to these two groups is thus ruled out, albeit based on different concepts. The specific analysis of likeness and competition of products is at the heart of nondiscrimination in WTO law. 35 It essentially defines the scope of non-discrimination. It also indicates key motives disallowing differentiation and unequal treatment. EU law operates on the same foundations, but significantly expands upon the excluded motives of discrimination. The fundamental provision of Article 18 TFEU excludes all distinctions on the basis of nationality of persons. Moreover, discrimination on the basis of origin and nationality is inherently excluded by the four freedoms. Products from, and destined for, other Member States of the EU are entitled to treatment no less favourable. The principle applies to goods, services and persons alike. EU law, however, evolved beyond the classical motives of non-discrimination in international economic relations. Equality of men and women has been a long-standing requirement of EU law, first limited to equal pay and then expanded to cover equality of opportunity in the domestic workplace, irrespective of any transnational business. Articles 8, 10 and 19 TFEU today provide the basis for combating discrimination based upon gender, sexual preference, race, ethnic origin, religion and political beliefs. The Charter of Fundamental Rights goes beyond equality before the law in Article 20, to embody a prohibition against discriminating on these grounds in terms of individual rights in Article 21. These provisions are likely to inform the interpretation of traditional motives of non-discrimination. The introduction of European citizenship in 1992 exerted considerable influence on the interpretation of free movement of persons and rights attached, in particular on non-discrimination in the field of social policy 36 and immigration. 37 The impending adherence to the European Convention on Human Rights (ECHR) will further strengthen the impact of fundamental rights on the interpretation and application of non-discrimination provisions in EU law. It should be recalled, however, that the Charter of Human Rights only applies to acts of the Union. It does not extend to domestic law of Member States. Moreover, the EU Treaty is not formally a constitution. It is a treaty with limited and selected tasks, broad as they may be. Human rights guaranteed by EU law only apply to the extent that the treaty applies to a particular set of facts.
The incorporation of human rights into EU law sharpens the canon of motives based upon which discrimination cannot take place. Human rights define, or offer guidance, on defining like and non-like constellations by law. They no longer leave this issue, as under a general principle of equality, to the eye of the beholder and to philosophy. In WTO law, these linkages have not yet been established. The relationship between trade and human rights has been extensively dealt with in academic circles, while no formal linkages so far exist in the agreements and in dispute settlement reports. 38 In 2008, the International Law Association (ILA) called for a principle of interpretation of WTO law in accordance with human rights standards. 39 It is a matter of time until human rights will inform, as in EU law, the basis, upon which like and non-like products are to be defined, and thus will relevantly and explicitly shape the operation of non-discriminatory treatment. 
D. Included Motives for Discrimination
Trade liberalisation and economic integration may compete with other equally legitimate policy goals. WTO law and EU law therefore offer a number of exceptions based upon which discrimination may be lawful. 40 Article XXIV GATT offers exemptions to MFN treatment of like products (free trade areas and customs unions), complemented by the enabling clause permitting specific exemptions to the benefit of developing countries, and by individual waiver decisions. Comparable to Article XXIV GATT, Article V GATS permits Members to join, under certain requirements, regional agreements liberalising trade in services, thus justifying deviations from MFN treatment. Article XX GATT amounts to the main catalogue of exemptions primarily applicable, but not restricted to discriminatory treatment. Under the GATS, Members basically remain free to discriminate against foreign services and service providers, subject to scheduling. Even within scheduled sectors, Members may employ differential treatment and discriminatory restrictions for different modes of supply. For services that are not scheduled, a general exemption results under Article XIV GATS which is comparable to XX GATT. Articles 3 and 4 TRIPS Agreement only allow for a limited range of exemptions to MFN treatment and NT, mainly induced by policies of reciprocity contained in other international agreements, in particular the Paris Convention, the Berne Convention and the Rome Convention. The TRIPS Agreement does not contain a provision on general exceptions.
Lawful motives for discrimination are listed in Article XX GATT and XIV GATS. They mainly involve the public goods of public morals, human, animal and plant health and life, natural resources, prison labour and compliance with domestic law not inconsistent with GATT rules. In services, exemptions were extended to include consumer protection, privacy and taxation. These motives are generally subject to a necessity test, while less stringent requirements apply in other fields, in particular environmental protection under Article XX(g) GATT. The necessity test implies a demonstration that the measure is suitable and feasible, and that less intrusive alternatives are not reasonably available. WTO case law does not employ the term proportionality principle or test. Panels and the Appellate Body instead embark on a process of balancing and weighing interests at stake. 41 In practical terms, however, the analysis is close to the test under the heading of proportionality employed by the Court of Justice in assessing exceptions under Article 36 TFEU. Restrictions imposed to justify discriminatory treatment largely correspond to WTO law and practice. This is equally true for the second requirement, as provided for by the chapeau of Article XX GATT, banning arbitrary discrimination and disguised restrictions of trade. In both jurisdictions, this provision was construed to entail the prohibition of abuse of right (abus de droit) and the exclusion of rent-seeking protectionism to the benefit of the domestic industry. 42 In addition, GATT law requires equal treatment of Members in terms of international consultations and negotiations prior to the imposition of a restrictive measure. 43 In addition to explicit restrictions, EU law developed implied restrictions in the field of goods. In its judgment on Cassis-de-Dijon, the Court of Justice recognised the motive of compelling public interests other than those listed in Article 36 TFEU, in particular consumer protection (wording). 44 Unless such a compelling interest exists, a Member is bound to accept goods lawfully placed on the market in another Member State in accordance with the (different) regulations of that Member State. Implied restrictions, however, can only be invoked as general measures equally applicable de jure to domestic and imported products. They are not available to justify import restrictions which do not apply to domestic products. Indirect, or de facto, discrimination therefore may be justified to defend such compelling interests of Member States.
WTO law does not recognise implied restrictions in the same way. The parallel debate is located in defining like products. 45 It interesting to ask whether WTO law will one day be equally dependent upon implied restrictions. The problem surfaced in the China -Trading Rights case concerning the issue of whether the general exemptions of Article XX GATT also apply to the Chinese Protocol of Accession and the concept of trading rights. 46 The Appellate Body affirmed this. However, it remains to be seen whether, with this finding, the Appellate Body has opened the door for general applicability of Article XX GATT to a violation of non-GATT obligations (related to goods). 47 Another approach would consist in exploring implied restrictions which eventually could also apply to other agreements devoid of an explicit catalogue of exceptions applicable in the pursuit of legitimate policy goals, such as the Agreement on Implementation of Article VI of the GATT (Anti-Dumping Agreement), the Agreement on Safeguards and TBT Agreement. The same issue arises in the context of investment protection agreements. Most of them operate under strict rules of NT, but do not provide for appropriate exceptions which may be required to protect legitimate domestic policy goals. See, for the concept of likeness in WTO law, the references cited above n. 35. 
China -Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, Appellate Body Report, adopted on 19 January 2010 (WT/DS363/AB/R). 
IV. The Operation of Non-Discrimination
A. Tariffs and Taxes
Tariffs and taxes are the classical field addressing non-discrimination in international economic law. Import and export tariffs are inherently discriminatory as they privilege domestically produced and sold goods. The reduction of industrial tariffs among developed countries from an average of 40%, in 1947, to 4% after the Uruguay Round in 1995 has been a major achievement in non-discrimination. 49 Reduction of tariffs on the basis of MFN treatment has offered level playing fields, albeit distorted by an increasing number of preferential agreements of which the EU, of course, remains the prime and most important one, followed by the North American Free Trade Agreement (NAFTA). In the WTO, tariffs still remain relatively high in agriculture, thus expressing relatively high levels of discrimination and domestic protection. 50 These levels of protection, combined with extensive and per se discriminatory subsidisation of domestic farmers in the United States, Europe and Japan, reflect a strong tradition of nationalist policies which runs counter to cosmopolitan goals of enhancing market access for developing countries strongly dependent upon the export of commodities.
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Tariffs have not existed in the EU since 1966 when the programme of abolishing them was completed by the Member States. However, measures having equivalent effect may continue to operate in tax law and fee structures. Whether or not this is the case essentially depends upon whether or not the tax is discriminatory, and whether the fee exceeds the equivalent of the service rendered to importers or exporters. The problem of implied tariffs essentially arises in fiscal taxation of products for which no domestic production exists.
52 Such taxes carry the risk of turning into measures having the equivalent effect to tariffs. These risks are avoided if such taxation forms part of a large and general scheme of taxation, which is not limited to targeting specific imported products. 53 Measures having equivalent effect also exist if revenues of taxes indiscriminately imposed on imports and domestic products are eventually used to support domestic production. 54 Article III(2) GATT -the locus classicus of non-discrimination -addresses two constellations. The first applies to like products. 55 National treatment in such constellations has consistently been given a strict interpretation. Members are not allowed to apply to imported products internal taxes or charges in excess of those applied, directly or indirectly, to like domestic products. The second constellation relates to substitutable, but unlike, products. Contrary to the first sentence of Article III(2), the second sentence explicitly refers to Paragraph 1 and 49 Cottier/Oesch, above n. 7, at 74. See, for the concept of likeness in WTO law, the references cited above n. 35. thus to the obligation not to apply internal taxes and other charges to imported or domestic products so as to afford protection to domestic production. Such reference relates to the overall objective of the provision and allows for greater flexibility in assessing the discriminatory effects of tax regimes. To the extent that differential taxation does not amount to protection of domestic industries, it thus allows for diverging tax regimes for domestic and imported products. In essence, the regime is subject to the so-called 'aims and effect' test, otherwise formally refuted by the WTO Appellate Body with respect to like products and non-tariff measures. 56 Special rules exist for border tax adjustment and fees. 57 They are not subject to tariff bindings, along with duties offsetting dumping and unlawful subsidies (Art. II(2) GATT).
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Article VIII GATT addresses fees. These need to be equivalent to the service provided in return and shall not represent indirect protection for domestic products or a taxation of imports or exports for fiscal purposes: put differently, inherent discrimination due to importation and exportation is subject to objective criteria and containment.
Article 110 TFEU on non-discriminatory taxation of products is structured similarly to Article III(2) GATT. Paragraph 1 relates to like products and prohibits the imposition, directly or indirectly, of taxes higher than those levied upon like domestic products. Paragraph 2 addresses taxation of substitutable and thus competing products. 59 It does not allow for taxation which is suitable to protect domestic production. Yet, relying upon the aim and effect of taxation implies the possibility to adopt a different tax system for imports as long the system adopted does not amount to protecting domestic products.
WTO law and EU law do not interfere with the scope and level of domestic taxation provided that taxes are non-discriminatory. 60 Levels of taxation remain a matter for Members to decide. While there is partial harmonisation in EU law (and, perhaps, increasing harmonisation will occur in the context of the Monetary Union), WTO law is completely neutral on tax levels and rates. It leaves tax competition to Members within the bounds of non-discrimination. Moreover, in WTO law, a rigid analysis of likeness under Article III(2) GATT does not exclude subsequent application of the exceptions under Article XX GATT, in particular Article XX(d) GATT, which allows for exceptions in the pursuit of goals not incompatible with the GATT. The issue of lawful discrimination therefore is simply analysed in a second step, subject to the conditions of Article XX GATT. The same arguably applies to Article II GATT with respect 56 The 'aims-and-effect' test was first applied in the GATT 1947 Panel Report on US -Measures Affecting Alcoholic and Malt Beverages, adopted on 19 June 1992 (DS23/R) and further developed in the GATT 1947 Panel Report on US -Taxes on Automobiles, not adopted (DS31/R). In Japan -Taxes on Alcoholic Beverages, Appellate Body Report, adopted on 1 November 1996 (WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R), the Appellate Body explicitly rejected the 'aims-and-effect' test. 57 Cf. Report of the Working Party, Border Tax Adjustments, adopted on 2 December 1970 (BISD 18S/97, 1972), for criteria to define permissible internal tax adjustments applicable to like products crossing national borders. to tariffs. At least the text of Article XX GATT does not exclude its application to Articles II and XVIII GATT on tariffs and tariff negotiations. Recourse to Article XX GATT for taxes, and possibly tariffs, starkly contrasts with EU law. The exemption of Article 36 TFEU does not apply to Article 30 TFEU or Article 110 TFEU on tariffs and taxation, respectively. Thus, the principle of non-discrimination is fully realised in fiscal matters in EU law, while allowing for more flexibility in WTO law. This is a notable difference in assessing multilayered governance.
B. Non-Tariff Measures and Regulations
Non-tariff barriers include all other measures. It is a wide field, comprising technical product standards and norms, sanitary and phytosanitary regulations, as well as rules pertaining to different policy areas, such as environment, health, culture, labour and the regulation of related markets. In WTO law, these measures are partly addressed by special side-agreements, in particular the TBT Agreement and the SPS Agreement. 
PRODUCT-RELATED DISCRIMINATION
Under WTO law, the general rule prohibiting discriminatory non-tariff barriers is Article III:4 GATT. Governmental measures must not accord to imported products treatment less favourable than they accord to like domestic products in respect of all laws, regulations and requirements affecting the marketing of these products. The like product analysis is, again, of critical importance. While WTO jurisprudence rejected reliance upon aims and effect, product differentiation in the context of health-related consumer preferences opened new margins of differentiation among competing products. 62 In addition, Article XX GATT can be invoked to justify unequal treatment of domestic products and competing imports to the extent that the necessity test, or the requirement of relatedness, as well as the conditions of the chapeau are met. 63 Special rules exist in regard to import licensing. The operation of tariff quotas raises the difficult question of equal treatment and non-discrimination. Article XIII GATT prescribes the application of MFN treatment in the operation of trade barriers and requires Members to allocate quotas taking into account legitimate expectations which often are based upon past performance. The Agreement on Import Licensing Procedures entails a number of nonexhaustive criteria Members need to take into account in allocating quotas. Transparent procedures and criteria are intended to secure fair and equal market access for newcomers too. While recognising unequal treatment, they seek to avoid rent-seeking discrimination. Overall, WTO law offers a reasonably flexible system which, in practical terms, is close to relying upon the prevention and removal of protectionist, rent-seeking effects while leaving governments ample leeway to regulate different policy areas. With respect to key public interests, in particular public morals and public health, the necessity test is of paramount importance. Panels and the Appellate Body engage in the process of weighing and balancing the pros and cons of an imposed regulation. Claimants are called upon to suggest prima facie less intrusive alternative solutions which defendants are required to rebut in defence of the measure challenged. The Appellate Body clearly stated, in the context of Article XIV(a) GATS (public morals), that WTO Members are not required to adopt the least trade restrictive measure in order to pursue legitimate objectives if the least restrictive measure would not sufficiently contribute to accomplishing that objective or if it is not reasonably available to the Member concerned. 64 At the same time, the Appellate Body stressed, in the context of Article XX(b) GATT (public health), that a trade restrictive measure's 'contribution to the achievement of the objective must be material, not merely marginal or insignificant, especially if the measure at issue is as trade restrictive as an import ban'. 65 In essence, the necessity test boils down to examining whether the trade restrictive measure at issue meets the proportionality test (yet without saying so), including the criteria of the aptitude of the measure to achieve the goal set, and the proper relationship of end and means which cannot be replaced in a less intrusive manner.
With respect to trade in goods, EU law basically follows the precepts expounded in Articles III and XX GATT which inspired the drafting of Articles 34 and 36 TFEU. Measures having equivalent effect are very broadly defined, encompassing all direct, indirect, actual and potential trade restrictions, 66 while non-discriminatory measures affecting conditions of sale as opposed to product standards are no longer considered to amount to measures falling under the ambit of Article 34 TFEU. 67 To the extent, however, that conditions of sale amount to de jure or de facto discrimination against foreign sales, the provision applies, and restrictions need to be justified, either under explicit restrictions pursuant to Article 36 TFEU or under implied restrictions in accordance with the 'compelling interest test'. 68 The categorical exclusion of conditions of sale is being reduced by a liberal reading of de facto discriminatory effects. 69 Today, it is being further reduced by the rise of Internet commerce. Local sale conditions tend to discriminate against foreign Internet companies and thus need to be justified accordingly. 70 Conceptually, free movement of goods in EU law entails not only non-discrimination but also an inherent prohibition of excessive restriction. A measure may be excessively intrusive on a non-discriminatory basis. Proportionality of the measure is then legally assessed within the framework of explicit or implicit restrictions. The 'compelling interest test', as first developed in Cassis de Dijon, 71 not only goes beyond non-discrimination, but also requires adopting the least restrictive measure within Article 34 TFEU. Today, this principle is a general requirement for restrictions of all freedoms alike. 72 Moreover, the goal of the measure may be unduly restrictive in itself and lead to the negation of free movement of goods or any other freedom. 73 Unlike WTO law, the four freedoms in EU law assume functions of fundamental rights (without being part of the Charter itself). Today, the methodology to assess restrictions of the four freedoms follows the logic of restricting individual rights requiring compelling interests and proportionality to impose domestic measures to this effect.
In conclusion, product standards are dealt with in comparable terms in WTO law and EU law as both legal spheres explicitly or implicitly operate for the most part under a necessity test which needs to be met in order to justify restrictions and discriminatory regulations. Still, a closer look reveals notable differences. EU law is more strongly influenced by constitutional law. Excessive product regulation is directly assessed as a violation of free movement of goods irrespective of de jure or de facto discrimination. WTO law, however, requires examining the necessity of a measure only to the extent that a violation of GATT, in particular Articles III or XI, exists.
DISCRIMINATION BASED ON PROCESS AND PRODUCTION METHODS
Regulation affecting products not only defines product standards. It may equally address ways and means of production. Process and production methods (PPMs) may affect the quality of a product, but may also be of a completely independent nature, e.g., in terms of defining energy or labour sources to be used in the process of production. PPMs are of increasing importance in linking trade and other policy areas, in particular human rights and the environment. Effective policies require these factors to be taken into account. At the same time, PPMs in effect result in the extraterritorial reach of domestic production standards, as foreign producers are required to comply in order to obtain import clearances for their products. To the extent that PPMs affect the quality of the product, they essentially amount to a product standard and can be dealt with in accordance with the principles set out supra. Where no such material linkage exists, e.g., in the case that specific energy inputs are required, the matter is highly controversial. 74 On the one hand, it is argued that PPMs do not affect the likeness of products, and the products therefore need to be treated similarly, in accordance with the principle of non- discrimination. Early GATT panels ruled to this effect. 75 Indeed, PPMs tend to increase market access barriers and will often be detrimental to developing countries which do not have state-of-the-art production methods at their disposal. On the other hand, it is argued that Article III GATT does not offer a textual basis upon which to exclude PPM-based distinctions. Ways and means of making a product, and the circumstances surrounding it, are as important in defining the quality and nature of the product as its physical properties. Consumer tastes and habits -the most important factor in defining likeness after physical properties -and perhaps most importantly, depend upon the context of production.
While the issue is pending (with respect to likeness), PPMs can be justified in terms of exceptions. Thus, specific fishing methods supporting conservation may be imposed on the basis of Article XX(g) GATT as a condition of importation of the product itself.
76 PPMs adopted in the context of climate change mitigation, e.g., feed-in tariffs, are therefore not excluded under GATT even though PPMs cannot serve as a foundation for discriminatory treatment under Article III of the GATT. The problem remains unresolved for restrictions imposed with respect to labour standards and human rights. Article XX GATT does not offer (with the exception of prison labour) an appropriate motive for lawful discrimination.
The problem of PPMs is equally present in EU law. It is interesting to observe that the Court of Justice adopted a liberal view and allowed Member States to differentiate treatment of goods on the basis of PPMs to a larger extent than is the case under WTO law. The Court of Justice recognised the legitimacy of PPM-based restrictions in a series of cases, with respect to both restrictions on the free movement of goods and discriminatory taxation. In 1981, it acknowledged the consistency of a PPM-based tax differentiation with Article 101 TFEU in a case concerning industrial alcohol, which could be produced naturally or synthetically (the former being environmentally preferable), as follows:
'Community law does not restrict the freedom of each member state to lay down tax arrangements which differentiate between certain products on the basis of objective criteria, such as the nature of the raw materials used or the production processes employed. Such differentiation is compatible with community law if it pursues economic policy objectives which are themselves compatible with the requirements of the treaty and its secondary law and if the detailed rules are such as to avoid any form of discrimination, direct or indirect, in regard to imports from other member states or any form of protection of competing domestic products.' 77 Subsequently, the Court of Justice consistently confirmed the legality of PPMs, if the differentiation pursues a legitimate policy objective and does not result, directly or indirectly, in discriminatory effects to the detriment of foreign competitors. 78 Court in PreussenElektra, concerning a national law requiring electricity supply undertakings to purchase all of the renewable electricity produced within their area of supply at minimum prices higher than the real economic value of that type of electricity. 79 The Court emphasised the importance and weight of the public interest involved, i.e., protecting the environment, and noted that the use of renewable energy sources 'contributes to the reduction in emissions of greenhouse gases which are amongst the main causes of climate change which the European Community and its Member States have pledged to combat.' 80 Moreover, the Court of Justice hinted, in a case concerning mandatory labelling of genetically modified organisms, that the goal of informing consumers about the means of production -or, put differently, public morals -can provide a legitimate reason for distinguishing between products which are physically alike. 81 Lastly, PPMs may play a prominent role in public procurement. The relevant Directive 2004/18/EC is silent on the matter. Although it mentions that environmental considerations may be taken into account, it is not clear whether they may include considerations relating to the manufacturing process. 82 According to Article 53(1)(a) of the Directive, the award criteria must be 'linked to the subject-matter of the contract', including, e.g., 'environmental characteristics'. The Court's case law seems to indicate that PPMs can indeed be relevant in public procurement. 83 Such findings may seem paradoxical. It would seem that the internal market should adopt a more stringent attitude to PPMs in order to avoid trade restrictions and market segregation. Instead, more stringent rules apply in WTO law where PPMs are controversial and admitted under exceptional circumstances only, in particular for environmental purposes. We return to discuss this paradox in the conclusions.
C. Monopolies and State Trading
WTO law and GATT in particular are often conceived as prime tools for promoting privatisation and trade liberalisation. While the characterisation of progressive liberalisation is appropriate (but does not include an inappropriate characterisation of privatisation and free trade), WTO law is more than that. Essentially, it is about international trade regulation, seeking a proper balance between diverging policy goals and interests. This is particularly true for those agreements which address trade remedies, technical barriers to trade, sanitary and phytosanitary measures, agricultural subsidies and intellectual property rights. These agreements essentially offer a framework within which national rules in these different areas are obliged to operate under international law in a transparent manner. The regulatory nature of GATT is particularly evident in framing rights and obligations on a non-discriminatory basis, seeking to limit discriminatory effects on foreign products and economic operators. Yet, it is equally 79 true for monopolies and state trading. Article XVII GATT recognises the possible existence of state trading enterprises which operate under monopoly rights. Legal and de facto monopolies by definition entail discrimination and the exclusion of competitors. At the same time, the provision requires these companies to operate in a manner consistent with the principles of non-discrimination as prescribed by GATT. 84 Companies are required to purchase and sell on commercial terms. Yet, state trading, monopolies and non-discrimination inherently are mutually exclusive. The law has remained unclear, and no pertinent case law has yet emerged in the field. 85 Comparable requirements limiting discriminatory effects of monopolies equally exist in Article VIII GATS. Companies are required to operate within the bounds of commitments made for the sector. Discriminatory practices, however, are inherent, and obligations to avoid abuse of a monopolist position are limited to areas outside the scope of the monopoly rights. This provision, compared to Article XVII GATT, seems to support such a reading and thus implicitly recognises the inherent limitations to competition. The GATS side-agreement on telecommunication, requiring Members to leave legal monopolies of operators behind, establishes first and foremost obligations on competition law in the reference paper. 86 Members are under an obligation to secure market access by competitors and to curb de facto monopolies and discriminatory practices of established and often state-owned telecommunication companies. Experience showed that the implementation of these provisions was met with considerable resistance by operators controlling physical networks.
Moreover, exclusive rights are paramount in the TRIPS Agreement, establishing minimal standards of intellectual property rights in all relevant forms of protection. Exclusive rights are important to distinguish products on the market and to secure return on investment. They are, however, inherently discriminatory and often allow the operation of trade barriers. The TRIPS Agreement seeks to balance these effects by allowing fair use exemptions and compulsory licensing. 87 It also reserves the right to exclude abuses of rights by means of anti-trust rules.
State trading and monopolies are equally recognised in EU law. Article 106 TFEU is modelled upon GATT rules. It subjects monopolies on goods and services to the disciplines of non-discrimination and competition law, including disciplines on subsidies (Articles 101 to 109 TFEU). These rules apply to the extent that the objectives and tasks of the monopoly allow for, and require, the grant of exclusive rights. The Court of Justice essentially squares legitimate objectives of monopolies and examines to what extent exclusive rights and their 84 operation are necessary to achieve them. In effect, non-discrimination is reduced by applying a proportionality test. 88 The jurisprudence of the Court of Justice may well inform future litigation within the WTO.
EU law equally protects exclusive rights in the field of intellectual property. While recognising such rights since the outset, rules on free movement of goods and services reduced the scope of domestic rights, in particular in terms of exhaustion. The doctrine of regional exhaustion, introduced by the Court of Justice and codified in harmonisation, reduces discrimination and opens markets for parallel trade, subject to special conditions in strongly regulated markets. 89 The abuse of dominant positions may induce the granting of compulsory licensing. 90 More recent developments show the advent of EU-wide systems of protection in trademarks, designs and geographical indications, while an EU-wide patent is still pending due to language problems. These systems eliminate discrimination within the Union, but have partly established new barriers and discrimination in relation to third countries. A regulation submitting the protection of geographical indications within the EU to reciprocal protection abroad was held inconsistent with the prohibition of de facto discrimination under Article 3 TRIPS Agreement.
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V. Conclusions
The principle of non-discrimination provides the backbone of both WTO law and EU law. Both layers of government establish strict checks on discriminatory practices which the political economy and political system of subsequent layers of governance may produce. Both recognise the equivalence of de jure and de facto discrimination, of indirect and direct restrictions. Both agree to look at the practical impact of regulations, and ignore considerations limited to formal aspects. In so doing, they strongly share a common philosophy. Nondiscrimination thus offers a common core and secures overall coherence among systems both dedicated to open markets and competition. It is a mainstay of multilayered governance and vertical checks and balances. Equal conditions of competition and opportunity inform specific rules in the WTO and the EU. Partly, these rules share commonalties. Partly, they show important differences in their terms of operation and scope.
Largely parallel functions of non-discrimination are assumed in rendering the principle of equality operational by defining in law exclusions and inclusions of legitimate motives of discrimination. The exclusion of origin or nationality of products and persons, respectively, is a cornerstone, offsetting nationalist policies and rent-seeking protectionism. Either implicitly or explicitly, motives allowing for discrimination largely overlap, with key public interests and policies at their heart. EU law, however, goes beyond non-discrimination in goods and services. Non-discrimination based upon gender, beliefs or religion import a principle of nondiscrimination founded in constitutional law and human rights. The Charter on Fundamental Rights gives them a proper standing on their own. The same is true for the European Citizenship. It is at this point that the Treaty, in substance, turns to a constitutional mode, leaving treaty relations aimed at creating a single market behind. While the WTO so far has remained a functional organisation with specific and trade related tasks, the EU in terms of regional governance adopts a much wider range of tasks and objectives, which, in turn, also influence the operation and interpretation of trade-related provisions of the TFEU. These two different modes may also explain differences between WTO law and EU law regarding nondiscrimination.
In many ways, different levels of integration translate into a different operation of nondiscrimination. While WTO laws allows for discrimination based upon tariffs, EU law excludes such discrimination without allowing for exemptions. Non-discrimination is equally rigid in terms of taxation and fees, excluding the operation of exceptions otherwise available in WTO law. The analysis of likeness of products and of competing products is comparable, but discrimination may be justified in WTO law. This is not the case under EU law.
The treatment of non-tariff barriers shows important conceptual differences because in EU law, they are governed by free movement of goods and services and thus are not limited to non-discrimination. The four freedoms entail an inherent prohibition of excessive measures which does not exist in WTO law. The concept of trading rights is so far alien to WTO law, with the exception of such rights being explicitly inscribed in Protocols of Accession.
92 Even though de facto non-discrimination is uniformly applied to domestic and foreign products alike, restrictive measures are subject to the requirements of proportionality in EU law. The European doctrine, strongly influenced by traditions of German administrative law, requires both aptitude and a proper relationship of end and means. These requirements are mainly applied within the analysis of the freedom itself. They may be assessed in terms of explicit exceptions, but the requirements of compelling reasons and proportionality have become inherent to the freedoms themselves. In WTO law, on the other hand, elements of proportionality can be found in assessing the necessity requirement in applying exceptions to the principle of non-discrimination or other restrictions to trade. The proportionality test has essentially found its way into Article XX GATT, yet without explicitly being mentioned by panels and the Appellate Body. It is unclear to what extent non-discrimination amounts, in practical terms, to the granting of de facto trading rights comparable to free movement of goods and services in EU law. Comparative structures exist in terms of monopoly rights and the inherent discrimination which accompanies them. The case law of the Court of Justice will assist in assessing monopoly rights in WTO law. Again, proportionality will be key in finding an appropriate balance of competing policy goals.
Interestingly, WTO law and EU law produce divergent results mainly in the field of PPMs. While WTO law remains restrictive and seems to depend upon the justification by exceptions, PPMs have traditionally been recognised within the fundamental freedoms. EU Member States therefore enjoy greater leeway in product differentiation based upon external factors than WTO Members do. These findings are counterintuitive. It would seem that greater leeway is available on the global level than in regional (or domestic) law. A possible explanation is that the EU today is functionally less limited to trade regulation than the WTO. It recog- nises a far greater number of policy goals, including human rights. This in return requires that goals of trade liberalisation, market access and equal opportunities are shared with partially competing interests which adjudication needs to take into account. In the end, it would seem that the recognition of PPMs reflects the constitutional structure of the EU Treaties. Also, the EU offers broad support to its Members in terms of social and economic development, including transfer of technology and know-how, which allows them to adapt more readily than appears to be possible for countries within the WTO with its rudimentary structures and support for trade promotion and transfer of technology. Moreover, PPMs may be harmonised within the EU to the extent that trade barriers cannot be removed by equivalence or mutual recognition. Given the increasing importance of PPMs, appropriate lessons may be drawn for the WTO. Recognition of PPMs will depend upon appropriate levels of support for those affected by the imposition of PPM-based measures. Transfer of technology will be of paramount importance in securing recognition of PPM-based measures in, e.g., the pursuit of human rights or environmental policies in the context of climate change. The WTO, in other words, will need to develop its policies on non-discrimination in line with the recognition of broader policy goals in the context of the ongoing 'trade and'-debates.
In conclusion, inherent functional differences will remain between the WTO and the European Union in implementing the shared philosophy of non-discrimination. They are based upon the broader scope and constitutional framework of the EU which does not exist in the WTO despite efforts at constitutionalisation. These differences need recognition and partly explain divergent policies and rules on non-discrimination. Yet, global regulatory needs show that the WTO will need to expand to recognise a wider range of legitimate policy goals. In so doing, it will move closer to the matrix defining non-discrimination at the regional level of the EU. Stronger emphasis on compelling interests and proportionality offers a bridge to overcome some of the divergence, contributing to the overall coherence of multilayered governance. ***
